>y

OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GunALD C. MANN
ATTORNEY GENERAL

Honorable E. T. Walters
County Audlitor

Smith County

Tyler, Texas

Dear Sir: Opinion N
ke: Co and coun-

Your regquest for op en received
carefully considered by this We guote from
your request as follows:

"Please advise relat e folloving:
"Should SmitH Co ty pey th \\Qounty at-
torney the us 0C fees, or in lunacy
cases where no estte exinis? 4 vhat feea,

if any, shou]d bgé paid he county to the

ounty

ers of th County are compensat-
ed on a 8 ary aais er-tﬁf

ficers! 3alary lav.
f{l of Articlb 3312¢, Vernon's Annotated
Texas Civ{l Stat es, provides as follovs:

all chse vhere the Commissicners!
COur sh 1 etermined that county offi-

1 officers in such county shall
for their services Dy the pay-
ual salary, neither the State of
Texas nor any county shall be charged with or
pay to any of the officers so compensated, any
fee or commission for the performence of any
or all of the duties of their offices but such
officers shall receive sald salary in lieu of
all other fees, commissions or compensation
vhich they would othervise be suthoriged to
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retain; provided, however, that the assessor

and collector of taxes shall continue to col-
lect and retain for the benefit of the Offioers’
3alary Fund or funds hereinafter provided for
all fees and commissions vhich he is authorized
under lav to collect; and it shall be his duty
to sccount for and to pay all such monies re-
ceived by him into the fund created and provid-
ed for under the provisions of this Aot; provid-

ed further, that the ovisions of this 3ec-
tion shall not alfeot %EE nt of costs in
oivil cases Dy the Jtate Eug aEI such cases
80 d shall be &ccounted for by the olflicers
co!fecgzﬁﬁ §¥§ same; as %Eei are required un-
r e ovisions o a8 Act to accoun or
foes cEE%IssIons and costs colleoted from
private parties.”

Section 5 of Article 3912e, Vernon's Annotated Texas
Civil Statutes, reads in part as follows:

"It shall be the duty of all offigers to
charge and colleot in the EBanner &uthorized
b IEU all Tses &nd commissions Whioh are } et
nitted by lav to be assessed and collected %or
all offlcial service performed DY Lhem, AsS
and wvhen such fees are colleoted they shall
be EepoaIfeE in the OXficers!’ EEIEFI fﬁﬁﬁ, or

pro" o _[n ) CCe ¢ o o

Article 5561, Revised Civil Statutes of Texas, reads
as follovs:

"officers and jury fees. In asuch cases the
officers shall be alloved the same fees as are
nov allowed for similar services performed in
mlsdemeanor cases and the jurors shall each be
alloved & fee of One ($1.00) Dollar, to be paid
out of the estate of the defendant, if he have
an estate, otherwvise by the county on acocounts
spproved by the ocounty judge." (%his article
appears in the chapter relating to lunacy proceed-
ings and is the costs allowed officers and jurors
in lunacy proceedings. The fees alloved the of-
ficers in lunacy cases are taxed as costs in the

case.)
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Lunacy proceedings are of a oivil, and are not of
a criminal nature - insanity is not a crime; in contra-
distinction it is & disease - White vs. White, 196 3. V.
508 (Sup. Ct. of Tex.).

A lunacy proceeding is a civil, and not quasi ori-
minal, proceeding. Kx Parte Singleton, Court of Criminal Ap-
p.‘l.. 161 8. W. 123.

In Opinion No. 0-259, this department held, awong
other things, that a lunacy proceeding vas a civil case;
that the fees due & county clerk in lunacy cases yepe costs
in & ¢ivil case; that if the defendant in lunacy had no es-
tate the clerk should sollect his costs in the case from
the county from the general fund of the county and since
the clerk was operating under the Officers' Salary law he
should place such payment of costs into the Officers! Salary
Fund of the county. This ve think sufficiently answvers your
question with reference to the county olerk and ve enclose
herevwith a copy of Opinion No. 0-259.

It follows and 1t is our further opinion that the
same rule would apply to the county atterney of Smith Coun~-

ty.

Yery truly yours

-.r.-:":_.i';' - .Ll'_,_" j_w |
Aézf;:/fi/{f:Lﬂb’_& ATTORNEY GENERAL OF TEXAS
RS . :3; 627‘2;}« :
Wm. J. Fanning

Assistant
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